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PER CURI AM

John Elliott Delong, Il, appeals fromhis conviction for
conspiracy to manufacture nmethanphetamne and his resulting
188-nont h sentence. Delong was convicted after a jury trial, and
he raises the following clains: (1) adm ssion of evidence of drug
transacti ons post-dating the dates of the conspiracy alleged inthe
indictnment created a fatal variance, (2) there was insufficient
evi dence to support the conclusion that Delong was involved in a
conspiracy in the Southern District of West Virginia, and (3) his

sentence was unconstitutional in light of United States v. Booker,

125 S. Ct. 738 (2005).

l.

Delong first argues that the district court inproperly
permtted adm ssion of tape recordings of transactions which
post-dated the dates of the conspiracy pled in the indictnent.
Del ong asserts that the adm ssion of this evidence constituted a
fatal variance of the indictnent.

A variance occurs when the evidence presented at trial
differs materially from the facts alleged in the indictnent.

United States v. Kennedy, 32 F.3d 876, 883 (4th Cr. 1994).

However, a vari ance “does not violate a defendant’s constitutional
rights unless it prejudices [hin] either by surprising himat trial

and hindering the preparation of his defense or by exposing himto



t he danger of a second prosecution for the same offense.” United

States v. Randall, 171 F.3d 195, 203 (4th G r. 1999) (when evidence

does not alter crine alleged in the indictnent, the variance i s not
fatal).

Wi | e Del ong argues that, absent this evidence, there was
insufficient evidence that he was involved in the conspiracy or
even that he knew t he purpose of the chem cals, Del ong notably does
not assert that his ability to present a defense was conprom sed in
any manner, that the all eged variance rendered his trial unfair, or
that it subjected himto the danger of a second prosecution for the
sane offense. The asserted prejudice involves the incrimnating
nature of the evidence, and is not dependent on the dates of the

sales. See Kennedy, 32 F.3d at 883 (hol ding defendant nust prove

that jury was likely to transfer evidence from one crinme to
another, unrelated crine). Anere difference in dates, w thout the
required showi ng of prejudice, does not constitute reversible

error. See United States v. Queen, 132 F.3d 991, 999-1000 (4th

Cr. 1997) (holding that specific dates are not elenents of the
conspiracy offense). Thus, we find that adm ssion of the contested

evidence did not create a fatal variance.!?

Al t hough not cited by Del ong, the Governnent interpreted this
i ssue to chal l enge the adm ssion of the tape recordi ngs under Fed.
R Evid. 404(b). Even if this was the intended basis of Delong’s
argunent, there was no error. Rule 404(b) is an inclusive rule
permtting evidence of other bad acts, excluding only evidence that
has no purpose other than to show crimnal disposition. See United
States v. Sanchez, 118 F.3d 192, 195 (4th Gr. 1997). Here, the
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.

Next, Del ong contends that the district court inproperly
denied his notion for acquittal. Specifically, he states that
there was insufficient evidence show ng that he conspired with any
person other than a governnent agent. Regarding the testifying
cooperating w tnesses, Delong asserts that the evidence only
supported a buy/sell relationship as opposed to a conspiracy.

Wen a notion for acquittal is based on insufficient
evidence, “[t]he verdict of a jury nust be sustained if there is
substantial evidence, taking the view nobst favorable to the

Governnment, to support it.” dasser v. United States, 315 U S. 60,

80 (1942). W have defined “substantial evidence” as “that
evi dence whi ch a reasonabl e fi nder of fact coul d accept as adequate
and sufficient to support a conclusion of a defendant’s guilt

beyond a reasonable doubt.” United States v. Newsone, 322 F.3d

328, 333 (4th Cir. 2003) (quotations omtted).

A defendant who furnishes supplies to an illicit dealer
is not guilty of conspiracy, unless he knows of the conspiracy,
even if his sale furthers the object of the conspiracy to which the

deal er was a party. United States v. Falcone, 311 U. S. 205, 210-11

contested evidence denonstrated that Delong was aware of the
pur pose of the hypophosphorous and the illegality of his actions,
and that his invol venent in the conspiracy was know ng and ongoi ng.
Thus, the evidence was properly adm ssible under Rule 404(b) to
show, anong ot her things, intent, notive, know edge, and absence of
m st ake.



(1940). Thus, there nust be sone understandi ng beyond just a sal es
agreenent before the evidence can support a conviction for

conspiracy. United States v. Bewig, 354 F.3d 731, 735 (8th Cr

2003) . However, given the parties’ actions and the surroundi ng
ci rcunstances, a transaction to which a reasonable person would
i mpute a second conspiratorial agreenent can be sufficient. 1d. at

735-36; see also United States v. MIls, 995 F. 2d 480, 485 n.1 (4th

Cr. 1993) (holding that | engthy buy/sell relationship coupled with
a substantial quantity of drugs can support reasonable inference
that a conspiracy existed).

W hold that a reasonable jury could have concl uded
beyond a reasonabl e doubt that Del ong entered into a conspiratori al
agreenent with certain testifying witnesses and ot hers unknown to
di stri bute hypophosphorous and i odi ne crystals for the purposes of
meki ng illegal nethanphetam ne. First, sales of hypophosphorous
and iodine crystals require the processing of DEA paperwork. See

Direct Sales Co. v. United States, 319 U S 703, 710 (1943)

(hol ding that the type of good sold should have an effect on the
conspiratorial cal culus). Second, Del ong knewt hat hypophosphor ous
was used to make net hanphetamine. Third, the sales at issue were
not isolated; Delong pursued further sales wth promses of
“specials” and offers of other chemicals. See Bewig, 354 F.3d at
736 (by knowi ngly maki ng the supplying of a necessary ingredient to

illegal drug production a continuing part of his business, a seller



of precursor chem cals becane part of the manufacturing venture).
Fourth, the nature of the sales transactions suggested an ill egal
goal : the chem cals were packaged in unl abelled bottles and sold
for cash with no receipts.

View ng the evidence in the |light nost favorable to the
Government, we find that a reasonable jury could have concl uded
t hat Del ong not only sold hypophosphorous with the know edge that
it woul d be used to nake net hanphet am ne but al so agreed to becone
part of that illegal end. Thus, we affirmthe district court’s

order denying Delong’s notion for acquittal.

Citing Blakely v. Wshington, 124 S. C. 2531 (2004),

Del ong contends that his Sixth Arendnent right to a jury trial was
vi ol at ed because he was sentenced on facts found by the court and
not by the jury. Because Delong did not object to his sentence in

the district court based on Bl akely or United States v. Booker, 125

S. C. 738 (2005), we review for plain error. United States V.

Hughes, 401 F. 3d 540, 547 (4th G r. 2005). Because Del ong received
a substantially higher sentence than would have been perm ssible
based only on the jury' s findings, we vacate and remand Del ong’s

sentence for resentencing under an advisory guidelines system?

2Just as we noted in Hughes, 401 F. 3d at 545 n. 4, “[we of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tine” of Delong s sentencing
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See Hughes, 401 F.3d at 547-49, 555-56 (finding that Hughes had

satisfied all three prongs of the plain error test set forth in

United States v. O ano, 507 U S 725, 732 (1993), when he was

sentenced to a sentence substantially longer than that permtted
based purely on the facts found by a jury, and that the court
shoul d exercise its discretion to recognize the error).

Al t hough the guidelines are no | onger mandatory, Booker
makes clear that a sentencing court must still “consult [the]
Qui del i nes and take theminto account when sentencing.” 125 S. C.
at 767. On remand, the district court should first determ ne the
appropriate sentencing range under the guidelines, neking all

factual findings appropriate for that determ nation. See Hughes,

401 F. 3d at 546. The court should consider the guideline range,
along with the other factors described in 18 U S.C. A 8§ 3553(a)
(2000), and then inpose a sentence. [d. If that sentence falls
out side the guideline range, the court should explain its reasons
for departure as required by 18 U S. C. § 3553(c)(2) (West Supp
2004) . Id. The sentence nust be “within the statutorily

prescribed range and . . . reasonable.” 1d. at 546-47.

See generally Johnson v. United States, 520 U S. 461, 468 (1997)
(stating that an error is “plain” if “the law at the tinme of trial
was settled and clearly contrary to the law at the tinme of
appeal ).




Based on the foregoing, we affirmDel ong’ s convi cti on and
vacate his sentence and remand for resentencing.® W dispense with
oral argunent because the facts and legal contentions are
adequately presented in the materials before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED

®Because we vacate Delong’s sentence, it is unnecessary for us
to reach Delong s challenges to his guidelines cal cul ation.
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